January 24, 2012

Hon. Dr. Diego Garcia Carrién
Procurador General del Estado
Procuraduria General del Estado

Republica del Ecuador
Robles 731 Y Av. Amazoénas
Quito

ECUADOR

Dear Honorable Procurador,

| write on behalf of my clients, the indigenous afaimer communities of
Ecuador’s Amazon region who continue to sufferdbesequences of the environmental
harm caused by the operations of Chevron and @dgmessor company Texaco in the
area of the Napo concession in the provinces ofidbéos and Orellana. As you know,
on February 14, 2011, the presiding judge of theviAcial Court of Justice of
Sucumbios delivered a judgment for clients andreg&hevron (in a case titléduinda
v. Chevron Texacar the “Lago Agrio case”). The judgment was affirm@dappeal by
the Sole Chamber of the Provincial Court on JanBa012. Both decisions are strictly
grounded in the law and the voluminous scientiffogb presented by both parties,
including the evidence presented by Chevron’s oxpesds.

The purpose of this letter is to inform the Repeiloi Ecuador of the position of
the affected Amazonian communities with respedhtillegal efforts by Chevron and
possibly an arbitral panel to abuse the U.S.-EcuBdateral Investment Treaty (“BIT”)
to attempt to deny the fundamental human rightewer 30,000 Ecuadorians that are
protected by Ecuador’s Constitution and internaidaw. The most critical point is that
the Republic of Ecuador (ROE), pursuant to its ledgigations under the Constitution
and numerous international treaties that proteabdrurights, may not implement any
order (be it “interim” or final) by an arbitral pahto the extent that it violates core
international human rights norms. It is abundamilyar that the “interim” order that
Chevron is now demanding would violate Ecuador’sgEidution, as well as international
law, and therefore would be null and void were dritaal panel to issue it. Moreover,
such an “order” would violate the BIT, which refle¢he clean intent of the two parties to



protect the sovereignty of their respective judicsgstems—something completely
contrary to what Chevron is now demanding at irggomal arbitration.

As background, our clients for 18 years have wagedurageous struggle to hold
Chevron accountable for the environmental and hunghts crimes committed in the
national territory. This struggle has attracteghgicant media attention worldwide that
has verified via firsthand accounts the fundamerddégations of the affected
communities. As confirmed by the trial court, over a periodanost three decades
Chevron used recklessly sub-standard productiorhadestin Ecuador that at the time
were outlawed in the United States and were coreidevholly inadequate by the
petroleum industry. The trial court confirmed stagats by Chevron legal representative
Rodrigo Perez Pallares that the company discharged than 16 billion gallons of toxic
“water of formation” into streams and rivers relied by our clients for their drinking
water. The court also found that Chevron abandoneck than 800 unlined waste pits
which today continue to discharge their toxins istmils, groundwater, and surface
waters. The court determined that Chevron’s midooh violated Ecuador's laws,
industry standards, and its own operating confra@ne expert for the plaintiffs, Dr.
Daniel Rourke, concluded that more than 9,000 Eouads in the affected area likely
will contract cancer due to exposure to oil contaation even assuming a comprehensive
remediation is conducted by the year 263@f course, the harm and the number of
human victims would be even greater absent a retiedi) Given this grave and

1 See, e.9.“The Amazon’s Toxic Mess,” Sunday Night prograkastralia Channel 7, Oct. 9, 2011,
at http://au.news.yahoo.com/sunday-night/video/wat8872380f “Amazon Crude,” 60 Minutes, CBS
News, May 8, 2009, at http://www.cbsnews.com/stories/2009/05/01/60minatein4983549

page3d.shtml

2 A summary of the evidence undergirding the t®ut88-page decision can be found at
http://chevrontoxico.com/assets/docs/2012-01-exvddesummary.pdf A summary of the decision itself
can be found ahttp://chevrontoxico.com/news-and-multimedia/20#06 key-documents-and-court-
filings-from-aguinda-legal-team.html

3 See Dr. Daniel Rourké&stimate of the Number and Costs of Excess Caneath® Associated
with Residence in the Qil-Producing Areas of theusnbios and Orellana Provinces in Ecuaddept.
12, 2010, in the Lago Agrio trial record at 1968XAY6-206,597; Dr. Daniel Rourke, Addendum
Report, Sept. 15, 2010. Dr. Rourke, a statistiétmmer with the RAND Corporation, used data taken
from independent studies published in leading pegewed publications that found statistically
significant elevated risks of cancer, leukemiathbitefects, and other problems among people imgacte
by the contaminationSee, e.g.lncidence of Childhood Leukemia and Oil Exploitatia the Amazon
Basin of Ecuadarint’l J. of Occupational and Env’'l Health (Julei® 2004); M. San Sebastian, B.
Armstrong, J.A. Coérdoba and C. StepheBsposures and cancer incidence near oil fieldsha t
Amazon basin of EcuadoiOccup. Environ. Med 58:517-522 (2001); A.K. Hgrtand M. San
SebastianGeographical differences in cancer incidence in Ameazon basin of Ecuador in relation to
residence near oil fieldsint'l J. of Epidemiology (2002); M. San Sebastid Armstrong, J.A.
Cérdoba and C. Stepher@utcomes of Pregnancy among Women Living in tha&ifity of Oil Fields
in the Amazon Basin of Ecuaddnt’l J. of Occupational & Environmental Healt®¢t-Dec. 2002);
A.K. Hurtig and M. San Sebastiafsynecological and breast malignancies in the Amazasin of
Ecuador 1985-1998, Int'l J. of Gynecology & ObstetricD(2); M. San Sebastian and A.K. Hurtig,
Qil exploitation in the Amazon basin of Ecuador: pablic health emergencyan Am. J. of Public
Health (2004); E. Quizhpe, M. San Sebastian, A.Kirtig, A. Llamas,Prevalencia de anemia en
escolares de la zona amazonica de Ecug@evalence of anemia among students in the Amazon
region of Ecuador], Pan Am. J. of Public HealthQ2)0



ongoing threat to human life, the environment, maigenous cultures, and the profound
difficulties facing the affected communities dueGbevron’s abusive litigation tactiés,
we believe that Chevron’s efforts are part of aicginplan to avoid paying its legal
obligations in order to obtain impunity for its ors.

As we understand it, a panel of three private eatuts convened by Chevron
under the BIT is considering Chevron’s demands‘felief” whereby the panel would
order the executive branch of the Ecuadorian gowemnt to interfere in and undermine
the judicial process, notwithstanding that this ldoput the executive in flagrant
violation of Ecuadorian law. Specifically, Chevrbas asked the panel (a) to order the
ROE to decree that the judgment is not enforceabté the private arbitral panel has
completed its process or there is a judgment ofNgonal Court of Justice; (b) to order
the sovereign courts of Ecuador to affirm that Chevdoes not have to request or post a
cassation appeal bond per the usual requiremeiiisuzdorian law; (c) to order the ROE
to pay the cassation appeal bond in Chevron’s plarc@d) to order the ROE to mandate
the affected communities and their representatie¢$ake steps to enforce the judgment.
All of these requests are highly illegal and und¢imsonal and would seriously violate
the law and undermine the international human sigbystem. In accordance with
Ecuador’s Law of Cassation Appeal, when a partytsvémsuspend the enforceability of
a final judgment—that is, a judgment by a provikvgael appeals court—it has the right
to file a cassation appeal in parallel with a regder the fixing of an appeal boRddn
January 20, 2012, Chevron filed a cassation agpégahstead of requesting the fixing of
a bond it simply asked the Provincial Court to take consideration the “order” issued
by the arbitral panel on February 9, 2011. In pthkerds, Chevron is asking the organs

4 Chevron’s abusive litigation tactics were highted most recently by the judgment of the
Ecuador Court of Appeals. This court cited Chevifon its repeated acts of “blatant bad faith,”
“notorious and obvious bad faith,” and “obvious séuof rights and clear intent to obstruct the
administration of justice.” Appeals Judgment of J&R2012, at 2. They were also recounted byrthk t
court. SeeTrial Judgment of Feb. 14, 2011, at 185 (descogildnevron’s “sever[e] . .. misconduct,”
“bad faith,” and “abuse of process’)d. at 55 (describing how Chevron attorneys “misledid a
“manipulated” the court), id. at 184-85 (describimgw Chevron filed repetitive, frivolous motiong u
to thirty in one hour). One independent obsenanctuded that Chevron’s Ecuador strategy is a
“textbook example of abusive litigation.” SantiaGaeto,Ecuador Class Action Plaintiffs Strike Back
at Chevron's Cynical Game of Musical Jurisdictipristernational Business Law Advisor, Jan. 18,
2010, at http://www.internationalbusinesslawadvisor.com/201¢articles/international-
litigation/ecuador-class-action-plaintiffs-strikedk-at-chevrons-cynical-game-of-musical-
jurisdictions/ Chevron's lead law firm in the matter, the Lb&sed Gibson Dunn & Crutcher, has
repeatedly been sanctioned by courts for harasgitmgsses and engaging in unethical practicest Las
November, for example, a U.S. federal judge fined sanctioned Chevron after a Gibson Dunn lawyer
harassed an environmental group that had filedrmaitusbrief in in Ecuador supporting the plaintiffs.
The Gibson Dunn firm was fined by another U.S. piflgy suing a lawyer for the Ecuadorian plaintiffs
with the intent of intimidating and silencing hinGibson Dunn has used similar tactics on behalf of
other multinational clients who face serious chargehuman rights abuseSeePaul Paz y MifioHow
Lawyer Arrogance Imperils Chevron Shareholders au&ior, The Huffington Post, Jan. 4., 2012, at
http://www.huffingtonpost.com/paul-paz-y-mino/chemrecuador-oil_b_1180208.html

5 Law of Cassation, art. 11. Save for certagcHfft exceptions articulated in the article itsétfe
provision states that a request for suspensionfofeement of the judgment underlying a cassation
appeal must involve paying a bond sufficient toeroany damages the opposing party might suffer on
account of the delay.



of justice in Ecuador to violate the law, the Cdnsibn, and to undermine the affected
communities’ fundamental human rights to a fairigiad process on the same terms as
everyone else; it is demanding special treatmeatsafrt never seen in Ecuador’s history.

It is obvious that Chevron’s strategy is to pressine Republic to bargain away
the fundamental human rights of our clients inrlhene of protecting Chevron’s extreme
interpretation of “investor rights” to which it beves it is entitled under the BfT. We
also reiterate that the persons who by far havedigest stake in this matter are the
thousands of Ecuadorian rainforest residents wimtiraee to suffer the life-threatening
impacts of Chevron's contamination. Under the apple arbitration rules, the affected
residents are not allowed to be part of the prqoghgh in itself is a clear violation of
due process as guaranteed by international laweder, the sovereign government of
the Republic of Ecuador does not and cannot fudfyreésent the interests of our clients,
nor does it have the obligation to do so, givert thar litigation is strictly between
private parties and does not include the governmiBtuador.

However, the relief Chevron seeks also would hawehmmore serious legal
implications for my clients. Chevron has askeddHhatral panel to require the Republic
to violate its clear legal obligations under a hoktinternational treaties that protect
fundamental human rights, including the right fe lnd the right to seek legal redréss.
It is our position that ordering or complying widmy such relief would be per se
violation of international law and Ecuador's Consion. If the arbitral panel were to

6 We do not dispute the validity of the BIT ifselor Chevron’s right to have recourse to
international arbitration when permissible. Bute@ton’s invocation of the BIT to avoid legal
obligations from a court that it expressly seleateekely because it dislikes the outcome of a tsal
unprecedented and illegitimate. It is also rife¢hwither fundamental problems, in part becauseribi
based on any “dispute” arising out of an “investtheongnizable under Article VI(1)(c) or “investment
agreement” under Article VI(1)(a) of the BIT. Irddition, Chevron already and irrevocably had
selected another remedial path for its underlyitajnts (“fork in the road”). Finally, Chevron's
overreaching threatens to steal credibility from BiT arbitral process in a way that harms all stoes
with legitimate claims, just so Chevron can tryotatain an unfair and wholly unjustified advantage i
one case. From the perspective of our clientsfdbethe arbitral panel has yet to conclude orsehe
facts that Chevron has acted in bad faith is jespunding. It also raises questions about the very
objectivity of the panel members and whether theyeustand how international law governing investor
disputes exists inside a larger international lawtext.

7 The American Convention on Human Rights, entérto force and ratified by Ecuador on Dec. 8,
1997, guarantees all persons the “right to a fait,t expressly including “the determination ofn@s]
rights and obligations of a civil, labor, fiscal, any other nature.” Am. Conv. on Hum. Rts., 1144
U.N.T.S. 123, O.A.S.Treaty Ser. No. 36 (1969), &rt.The Convention further guarantees the right to
“simple and prompt recourse, or any other effecta@urse . . . for protection against acts thalate
[one’s] fundamental rights recognized by’ the Carti@n and requires that Ecuador ensure that claims
for such recourse “shall [be] determined” and tlthe competent authorities shall enforce such
remedies when granted.1d., art. 25.See alsdnternational Covenant on Civil and Political Righ
(ICCPR), 999 U.N.T.S. 171, U.N. Doc. A/63lentered into forceMar. 23, 1976ratified by Ecuador
Mar. 6, 1969, at art. 2(3) (requiring Ecuador tosiere . . . an effective remedy [and] ensure that a
person claiming such a remedy shall have his rigjiigreto determined by competent judicial,
administrative or legislative authorities”); Unigat Declaration of Human Rights, U.N. Doc. A/810
(1948), art. 8 (setting forth “the right to an efiee remedy by the competent national tribunatsttie
violation of fundamental rights”).



grantany of the relief requested by Chevron—even seemitegifinical relief—then it is
our position that the arbitral panel itself woukdrgl in violation of international law.
Chevron, in effect, is asking the arbitral panel \twlate various provisions of
international law so that the company can evadengathe Ecuador court judgment.
This request is clearly beyond the scope of anyeiwable remedy authorized by the
BIT and it is certainly beyond the arbitral paneisthority. If the panel were to act on
Chevron’s requests for an interim award, our ciembuld consider the resulting order to
be an illegitimate exercise of its authority. Weoabelieve such an order would trigger a
legal obligation for Ecuador’s government to farets implementation given Ecuador's
unambiguous duty to protect the rights of its eitig as guaranteed by domestic and
international lawf

We agree with the basic thrust of the facts andragmnts laid out in your January
9 letter to the panel. However, we do not belidwedorrespondence adequately presents
the underlying facts that so forcefully rebut Clmevs false accusations and the grave
consequences that would flow from any realizatibiisoillegitimate requests. Granting
or complying with Chevron’s requests would in effeondemn thousands of people to
years of additional suffering and even death, @accliolation of their fundamental rights
to life, health, and a clean enviroment, amongrsthe

It is the legal obligation of the ROE like any atrsmvereign nation to strongly
defend these fundamental human rights. If thegpeiarbitral panel were to grant any of
Chevron’s requests, it would in effect be decidthgt international commercial law
created to help facilitate the resolution of prevatsiness disputes overrides international
human rights law created to protect the fundamergat to life and right to seek legal
redress, especially as regards historically disaidged indigenous groupsThis would

8 International law obligates States to providél cemedies against corporations for human rights
abuses. Thus the U.N. General Assembly, in a 20@&tdtement of existing State obligations,” noted
that States must provide “access to justice” fatinis of serious abuses, specifically contemplating
liability for “reparation” from “a legal person, ather entity.” Basic Principles & Guidelines dret
Right to a Remedy & Reparations for Victims of Gr&§olations of Int’l Human Rights Law & Serious
Violations of Int'l Humanitarian Law, A/RES/60/14&nnex, Principles 3(c) & 15. This reflects the
general rules of human rights law, including rereediequired under the ICCPRSeeUN Human
Rights Comm., Gen. Cmt. No. 31, U.N. Doc. CCPR/(R2V.1/Add.13 T 8 (Mar. 29, 2004) (stating

that States must “provide effective remedies” aretifess the harm caused . . . by private persons or
entities”).
9 With respect to indigenous persons and comieshitsuch as those among the Ecuadorian

plaintiffs, international law goes even furtherémphasizing the importance of a meaningful remedy
and the State’s obligation to protect the same.I&89 Indigenous and Tribal Peoples Convention, ILO
Conv. No. 169, entered into force and ratified lwp&dor on May 15, 1998, requires Ecuador to ensure
that indigenous peoples are “safeguarded agaiasttibse of their rights and shall be able to tegall
proceedings, either individually or through repreadve bodies, for the effective protection ofgbe
rights.” ILO Conv. No. 169, 72 ILO Official Bull59, art. 12. It adds that States should adopt, as
appropriate, “[s]pecial measures for safeguardirgpersons, institutions, property, labour, cukuaed
environment of the peoples concernedd:., art 4(1). More recently, the landmark 2007 UNn&m=l
Assembly Declaration on the Rights of Indigenousfes declares that “indigenous peoples have the
right of access to and to prompt decision througt and fair procedures for the resolution of dot¥l

and disputes . . . as well as to effective remeftieall infringements of their individual and oettive
rights” and obligates States to “provide effectimechanisms for prevention of, and redress for . ..



dramatically undermine the advances in internatibnenan rights protections fought for
by millions of people around the globe over the lesntury. Given the rapid and
controversial explosion in international arbitratigdiction that has transpired in recent
years—an expansion driven in large part by mulitomati corporations like Chevron—it
might not be long before this type of dangerousgdent would be used by other large
companies to abrogate the fundamental right to kgl redress in national courts held
by other aggrieved individuals and indigenous comities.

We recognize that Ecuador's government over aogheof many years has
defended itself honorably from Chevron's vicioud anfounded attacks on our nation's
judiciary, political institutions, and elected |lead. Chevron repeatedly has said that it
will never pay any judgment issued from an Ecuactnurt in theAguindacase, even
though it was Chevron that previously had praisedador’s judiciary as a way to shift
the litigation from the United States to Ecuadddow that the Provincial Court of
Sucumbios has found Chevron liable and the ruliag tbeen confirmed on appeal, we
expect these Chevron attacks to increase in injermsid frequency. Chevron has
demonstrated it will use any means available—evamethical and illegal—to evade
being held accountable for the horrific contamioiatit caused to the indigenous and
farmer communities of the Oriente. As such, itritical that the ROE go further than its
January 9 letter and acknowledge that it is obdidatnder international law to forego
carrying out any order from the BIT arbitral patiet would purport to order the ROE to
violate the Ecuadorian Constitution or the inteioral instruments that protect the
fundamental human rights of the affected Amazonroamities.

The affected communities are not and will not betypto the arbitration, which
itself cannot and should not affect the processhefLago Agrio case in the slightest.
Nonetheless we consider it important to speak adinst Chevron’s illegal and
illegitimate strategy to abuse the BIT. We ask fleau share this correspondence with the
panel members and opposing counsel. We reserivelgiihe prerogative to exercise our
rights as necessary should it become apparenCiiairon, alone or through the efforts
of the arbitral panel, the ROE, or the United Statetends to violate the rights of the
people of the Ecuadorian Amazon.

Sincerely,

Pablo Fajardo M.
PLAINIFFS' LEGAL REPRESENTATIVE
AGUINDA V. CHEVRON CORP.

cc: Dra. Nathaly Cely Suéarez
Ambassador, Embassy of Ecuador in the United States

[a]ny action which has the aim or effect of dispssing them of their lands, territories or resosice
G.A. Res. 61/295, U.N. Doc. A/RES/61/295 (Sept.2(R)7), arts. 40, 8.



Hon. Timothy Zufiga-Brown
Chargé d'Affaires, Embassy of the United StatelSgcnador.

Hon. Hillary Rodham Clinton
Secretary, U.S. Department of State

Sr. Ricardo Patifio
Chancellor of the Republica del Ecuador



