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(In open court)
(Case called)
THE COURT: Good morning.
I am allowing 15 minutes for each s
can divide it anyway they want. Mr. Mastro.
MR. MASTRO: Thank you, your Honor.
MR. SMYSER: Your Honor.
THE COURT: Who are you, sir?
MR. SMYSER: I'm Craig Smyser. | a

behalf of Hugo Cammacho and Javier Piaguaje.

was an order to show cause directed to us.
would be expected to address the order to sh
you would want to hear from us first.

THE COURT: This is not your motion

MR. SMYSER: No, but | understood t
directed us to appear here to show cause why
restraining order should not be granted.

THE COURT: The movant speaks first
what you do in Texas, but the movant speaks

MR. MASTRO: Thank you, your Honor.
seeing us this morning so quickly.

Your Honor, | am going to go right
matter for today because your Honor is very
attachment law and has written some of the s
this area like Capital Ventures by designati

SOUTHERN DISTRICT REPORTERS,
(212) 805-0300
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ow cause initially,

he Court had
the temporary

. I don't know
first in New York.
Thank you for
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Circuit and Davila. A discrete issue here t
under CPLR 6210, this Court should grant a t
temporary restraining order "prohibiting the
attempted transfer of the defendants' assets
has a chance to determine the attachment app
Your Honor, the point of this is to
defendants from frustrating the enforcement
we might eventually obtain. They are princi
domiciliaries.
THE COURT: It is more narrow than
It's to prevent them during the pen
for an order of attachment --
MR. MASTRO: Correct.
THE COURT: -- from frustrating the
attachment that may or may not issue.
MR. MASTRO: Correct, your Honor.
THE COURT: And even if it issues,
not be levied on attachable property.
MR. MASTRO: Correct, your Honor.
And | don't ask you to take my word
we are in such a situation. Once again, it
RICO defendants' own mouths, their represent
their counsel in opposing this application.
Your Honor, the starting point for
the Ecuadorian appellate court, at the LAPS'
SOUTHERN DISTRICT REPORTERS,
(212) 805-0300
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oday is whether
ruly temporary,
transfer, or

until this Court
lication."

prevent these

of a judgment that
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directives from a BIT tribunal to the Republ
including its judiciary, to take all measure
enforcement, declares nevertheless that the
enforceable.

What happens immediately after that
Exhibit 1272, Pablo Fajardo, their lead coun
publicly quoted as saying, the judgment is "
that the LAPs will now seek to seize "the co
transiting the Panama Canal as well as its a
Venezuela."

The very next day, March 3, Juan Pa
of the LAPs counsel in Ecuador, and a cocons
case, Fajardo being a RICO defendant who def
is quoted as saying, "We can immediately go
"We have several teams all over the world wh
seize tankers, shares and production” and he
assignment and says the LAPs anticipate "a c
money into a trust." A trust that he says t
"signed up yesterday" in which to assign jud

Your Honor, it doesn't stop there.
the field general, RICO defendant, March 12.
2080 -- at 1280, Saenz 1 was 1282. Steve Do
Reuters just in the past few days, March 12,
intend to start seizing Chevron's assets aro
used the phrase "within weeks."
SOUTHERN DISTRICT REPORTERS,
(212) 805-0300

4

ic of Ecuador,
s to prevent
LAPs' judgment is

? March 2, this is
sel in Ecuador
enforceable" and
mpany's ships
ssets in

blo Saenz, another
pirator in this
aulted, he publicly
to enforcement."
o are ready to
talks of
ontinuous flow of
hey have just
gment proceeds.
Steve Donziger,
This is Exhibit
nziger himself told
that the LAPs
und the world. He

P.C.



OCoO~NOUR~,WNE

NNNNNNNRPRPRPRPRPRPERPRPRPRRE
GRWNRPOOO~NOOUIAWNEO

C3fnchea

Argument

Your Honor, it doesn't end there.
counsel have left no doubt that we are in ju
where a TRO is necessary.

First of all, the status report the
Honor on March 7, they told the Court that "
the Ecuadorian appellate court declared the
is final and enforceable," their words.

Then on March 8, Mr. Keker and Mr.
court seeking delay of these proceedings. M
"no current emergency.”

Mr. Smyser said, Anticipating enfor
LAPs may bring, he said they will take month
complete. But neither offered to forebear d
period from assigning, alienating, transferr
the one asset that they have that could poss
judgment in this RICO case, the $18 billion
judgment.

March 11, their joint opposition to
showed their hand. They listed all the exce
to a TRO. They wanted, and these are on pag
page 18, their points 4 through 8. They cla
be able to make "transfers of interest" in t
provide critical litigation funding.”

And they acknowledged the imminence
actions, but claimed they will again "take m

SOUTHERN DISTRICT REPORTERS,
(212) 805-0300
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fruition," but ignored pointing out what the
repeatedly before, not only in March Saenz a
seizing assets, that their plan is "prejudgm
those proceedings, proceeding ex parte, seiz
seizing boats.

THE COURT: Let me justaskyouaq
minutes ago you referred to a statement by M
to a flow of money into the trust.

MR. MASTRO: Yes.

THE COURT: What is the record supp

MR. MASTRO: Your Honor, it is Exhi

THE COURT: Thank you. Sorry toin

MR. MASTRO: No problem. He repeat
press account, which | believe is one of our
told this to multiple reporters but it is on

THE COURT: Do you have the page re
When it's convenient.

MR. MASTRO: Certainly, your Honor.
get it for you.

THE COURT: OK. Go ahead.

MR. MASTRO: Your Honor, everything
exemptions cried out for, they are planning
which they shouldn't be doing during this in
want to assign.

They want to be able to use that ju

SOUTHERN DISTRICT REPORTERS,
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to make the kinds of assignments they have d
De Leon and others. That is exactly what th
during this period. This is what they said.

the TRO should be narrowed to "permit them t
contingent interests in the Ecuadorian judgm
interim period." They want to be able to ass
interest in the Ecuadorian judgment. That i

of their request.

THE COURT: Even if | were to grant
attachment, and even if the order of attachm
reaching any obligation of Chevron to pay th
would remain free, would they not, to assign
judgment subordinate to the order of attachm
correct.

MR. MASTRO: Your Honor, that is ab
It would be like the equivalent of a second
could assign second positions. But the prin
primary position would be covered by the att

Your Honor, they do the same thing
for narrowing No. 6, about wanting to be abl
of that judgment for purposes of litigation.

They did the same thing in request
want assurances that litigation funders will
priority" if there are such arrangements.

And, finally, in No. 8, similarly,

SOUTHERN DISTRICT REPORTERS,
(212) 805-0300

7

one to Burford and

ey shouldn't do
They said that

he assignment of

ent during this

ign contingent

s page 18, No. 4,

the order of

ent succeeded in
e judgment, they
interest in the
ent. Isn't that

solutely correct.
mortgage. They
cipal position, the
achment.

in their request

e to contract off

No. 7, that they
have the "first

they want
P.C.



OCoO~NOUR~,WNE

NNNNNNNRPRPRPRPRPRPERPRPRPRRE
GRWNRPOOO~NOOUIAWNEO

C3fnchea

Argument
assurances that any contractual rights by an
anything to do with this judgment, that they
Your Honor, you need to look no fur
for this TRO than what they have said public
defendants since March 1, what their own cou
this Court they are up to and intend to do.
Your Honor, | think | have said eno
admissions publicly that not only make a TRO
necessary here. | point out, your Honor, th
didn't say in their papers, the one thing th
I'm sure your Honor will ask them, as your H
past, aren't you willing to forebear, do not
asset during this period?
Aren't you willing to assure the Co
that the status quo would be maintained, and
any attempt to use the assets, to dissipate
assign the asset, to transfer the asset, to
money on the asset to try seizures and preju
on the asset until your Honor has a chance t
They say nothing about it. In fact
opposite. They say they want to be able to
during this interim period. That ends the i
Your Honor, | will simply say this,
change the more they stay the same.
We made an attachment application o
SOUTHERN DISTRICT REPORTERS,
(212) 805-0300
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fully briefed. There is no lack of opportun
have had their due process. They haven't pu
entire case one shred of evidence, one party
personal knowledge, one iota of contradictio
support of our RICO fraud, unjust enrichment
not one shred, no one shred contradicting th
ghost writing; not one shred of proof contra
judgment ghost writing fraud and our other R
unjust enrichment claims.

And they haven't put in a shred of
contradict the compelling evidence in the fo
have now put in confirming our damages for p
attachment application.

The only thing they hang their hat
is the fig leaf, the fig leaf that there has
judgment in Ecuador. It has been affirmed.
courts tell us now it's enforceable, that sh
the story, you shouldn't even consider the f
shouldn't even be considering this attachmen

That is not the end of story, your

THE COURT: If you want to save som
rebuttal, you want to wrap it up.

MR. MASTRO: Certainly, your Honor.

| want to say before Mr. Smyser get
the Ecuadoran courts refused to reach the fr

SOUTHERN DISTRICT REPORTERS,
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fact, even after the plaintiffs, having won,
clarification to try to get that court to sa
issue, that court on appeal said that the co
these accusations, preserving the parties' r
the course of the actions that they have fil
States." That is docket entry 417.2.

So this issue is squarely before th
Attachment is warranted, but so critically f
purposes, a TRO is absolutely necessary to p

until the court has a chance to decide the a

The Saenz quote that | gave to your
Exhibit 1285, page 6. "We have to play with
allow the existence of a direct flow of mone
We signed the trust yesterday so the legal m
exists."

That is the exact quote.

Thank you, your Honor.

THE COURT: Thank you.

Mr. Smyser.

MR. SMYSER: Your Honor, | am here
Javier Piaguaje and Hugo Cammacho two of the
of the Oriente region affected by the years
waste left behind.

Your Honor, Chevron filed this requ
restraining order to attach my client's asse

SOUTHERN DISTRICT REPORTERS,
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as Mr. Mastro has right here, that they are
sham litigation. That my clients are engage
have received unjust enrichment from Chevron

These claims are not just bogus, no
merit, they are contemptuous and borne of a
an outlaw company.

THE COURT: Mr. Smyser, there is no
heard this interminably for over a year, and
better to address the legal issue before me.

MR. SMYSER: Thank you, your Honor.
opportunity also to respond to the repeated
clients are engaged in fraud and that they a
litigation and have been unjustly enriched.

I would suggest only that if Chevro
spent a week in the shoes of my clients, liv
they've lived, they would understand how bog
that they have been unjustly enriched by any
done.

Your Honor, let me address the lega
Chevrons request for a TRO. As an initial m
lacks jurisdiction over my clients. My clie
sufficient contacts with this forum to satis
law places on jurisdiction over nonresident

We have consistently maintained tha
limits do not permit action here against the

SOUTHERN DISTRICT REPORTERS,
(212) 805-0300
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insist on that position.

Secondly, Chevron has not and canno
today, demonstrated imminent harm. No enfor
recognition action has been initiated anywhe
and when such proceedings are initiated I'm

THE COURT: Suppose that you tomorr
entire judgment to a Kazakhstan company that
in Kazakhstan?

Where do they go if they get a judg

MR. SMYSER: Your Honor, there are
your question. First, are my clients capabl
judgment? As Mr. Mastro just pointed out, t
judgment requires that the money Chevron pay
trust. That trust is to be used to remediat

THE COURT: Mr. Smyser, if you were
that is to say, that your clients are incapa
anything, then why are you here? Why do you

MR. SMYSER: Your Honor, | care tha
the Court not go into error on this point.
about.

THE COURT: | had another case yest
conceivably | could have committed an error.
here yesterday.

MR. SMYSER: Your Honor, my clients
at the Court's direction and are responding

SOUTHERN DISTRICT REPORTERS,
(212) 805-0300
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that Chevron has made and the injunction the
considering.

THE COURT: You are telling me, sir
are legally incapable of assigning this judg
course the judgment isn't the only property
attachment could reach.

It is not even clear it could reach
juncture. But you are focused on the judgme
telling me your clients don't have the legal

it, and therefore you've come up from Texas
please don't order my clients not to assign
couldn't assign anyway. | don't understand
could help me understand it.

MR. SMYSER: Your Honor, my point i
reads the judgment, the judgment provides th
damages are paid to a trust.

That's my point. That's what the t
said. And the Court has an agreed-on transl|
that is what the Court says.

Now I'm not an expert in Ecuadorian
understand the Court can read the judgment,
the judgment.

Let me, your Honor, if | might, con
believe this injunction should not be grante

Chevron cannot and has not demonstr

SOUTHERN DISTRICT REPORTERS,
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When Chevron persuaded the Court to enter it
more than a year ago, Chevron cited the sky
was imminent.

Mr. Mastro stood up and said the sw
on our head. Itis touching our forehead.
must still be there.

He said we were entering a world wh
would be without fuel. None of this has hap

Moreover, Chevron in the last year
of $79 billion, fourth quarter alone of $19
which exceed the entire amount of the judgme
demonstrate imminent irreparable harm.

THE COURT: The question on irrepar
how much money Chevron is worth. It is whet
will be in a position to satisfy a judgment
should that come to pass, if they have assig
property, including whatever interest they m
judgment in Ecuador.

That is the question, isn't it?

MR. SMYSER: Well, your Honor, that
guestion on the attachment. The question he
there is a disjunct between what they are se
and what the attachment is about.

THE COURT: No.

The question is, the TRO is simply

SOUTHERN DISTRICT REPORTERS,
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direct your clients to transfer none of thei
enough for me to deal with the motion for an
attachment. And New York law specifically ¢
such a TRO.

MR. SMYSER: Assume for the moment,
my clients have the ability to transfer the
attachment which Chevron seeks, the ultimate
underlies this TRO is that they be garnished
wouldn't matter, right, that Chevron be garn

matter if my clients had assigned all of the
judgment. If the Court enters the motion fo
garnishing Chevron, Chevron doesn't pay a di

There is no harm to Chevron. Chevr
show a likelihood of success on the only bas
against my clients.

Count six or unjust enrichment. My
received nothing from Chevron. A prerequisi
enrichment is that Chevron itself must have
clients. That has not happened. As we poin
papers, this Court has more than 15 opinions
written that in order to state a claim for u
under New York law, plaintiff, Chevron, must
plaintiff's expense.

To date my clients have received no
and the back of Chevron's hand, both of whic

SOUTHERN DISTRICT REPORTERS,
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willingly return.

There is no quasi in rem or in rem
justify attachment. There is no assets here
New York.

One of the purposes of the attachme
prevent them from taking assets outside of N
they have no assets here, there is nothing h
transferred. There is no in rem or quasi in
to justify attachment.

Eighth, and crucially, your Honor,
temporary restraining order, which is a form
relief, Chevron must come to court with clea
hands are as dirty as they come.

Let me just give you two instances.
improperly manipulated the judicial inspecti
discovery in another matter forced Chevron t
secret judicial playbook. In the judicial p
out how its operatives were going to manipul
site inspections. First, before the site in
Chevron operatives took samples at the site
a sample was free from pollution, where that
Then, when the inspector arrived, Chevron wo
inspection to the predetermined clean site.

Next, Chevron maintained two sampli
public and judicial consumption, to which it

SOUTHERN DISTRICT REPORTERS,
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predetermined clean samples, and a second la

send dirty or questionable samples.

Finally, Chevron engaged two operat
scheme to attempt to entrap one of the judge
bribery. When caught in the act, Chevron fi
operatives worked on their own, but it has s
forced to admit that it has paid one of the
wife more than $2 million in withess accommo
including $1 million in legal fees.

Finally, your Honor, in the paper f
Chevron there are two points. One, Chevron
vicarious liability for RICO conduct.

They allege in the paper they filed
clients are vicariously responsible for the
Absent that pleading, there is no pleading t
TRO on that count must be denied. The only
vicarious liability in Chevron's amended com
footnote suggesting vicarious liability for

Under well-settled Second Circuit |
statutory cause, statutory civil action clai
not a tort. Vicarious liability will not li
a RICO statute.

It is also a perversion of RICO to
clients, Ecuadorians, one of whom is an inha
called the Secoya and the other a campesino
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(212) 805-0300

17
b to which it would

ives in a nefarious
s in Ecuador in a
rst maintained the
ubsequently been
operatives and his
dation payments,

iled last night by
has not pled

last night that my
RICO conduct.

o support that, the
reference to

plaint is a

tortious conduct.
aw, RICOis a

m. A RICO claim is
e for violations of

say that my

bitant of a tribe
were engaged in a
P.C.



1
2
3
4
5
6
7

8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

C3fnchea Argument
racketeering scheme.

THE COURT: Did you intend to leave
Mr. Werdegar?

MR. SMYSER: | will leave the time

Thank you, your Honor.

THE COURT: Thank you.

Mr. Werdegar.

MR. WERDEGAR: Good morning, your H
is brief. | just want to make a few follow-
respect to my client Mr. Donziger.

TROs are one of the most drastic to
has available and are supposed to be used wi
caution. And in this case, the TRO that Che
which the Court is contemplating in this hea
would have the effect of preventing Mr. Donz
from paying for his own litigation in this c
seeking funding to continue the litigation i
Transferring any of his assets on the face o
be prohibited, and that could be read as pre
maintaining his family life.

There is no immediate and actual ha
justify this kind of an order, your Honor.

And to cite one of Chevron's own ex
1255, they have put a lot of weight on hears
Ecuadorian counsel. One statement that they

SOUTHERN DISTRICT REPORTERS,
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to your Honor is in 1255 where Pablo Fajardo
saying "the execution of the judgment is not
that the payment of compensation could be ma
years through foreign lawsuits. That is in
So what is pending, what is threate
commencement of enforcement actions that wil
time through the course of whatever foreign
in, but could be months, years, nothing that
in the next few weeks before this court has
consider the full merits of Chevron's attach
THE COURT: The point of the issue
interest in the judgment.

MR. WERDEGAR: Your Honor, | think
only imminent irreparable harm that Chevron
its papers and in its motion is the fact tha
proceedings are about to commence Ecuador; a
disconnect between what they are seeking and
imminent and irreparable harm that they have

They have not established any immin
judgment being assigned. And as Mr. Smyser
what they are seeking and under CPLR 6210, t
is available as to the garnishee, which in t
to Chevron, is itself. So the TRO would hav
Chevron from transferring the assets that ar
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attachment order.

Now, your Honor, with respect to, q
likelihood of success on the merits. We hav
pending motion to dismiss before this court
none of the claims that Chevron has asserted
Mr. Donziger are adequately pled. And becau
adequately pled there can't possibly be a li
on the merits.

With respect to RICO in particular,
focus of their motion, Chevron at this time
bring that claim on two grounds.

First, it has not established and ¢
that Mr. Donziger has proximately caused any
it is alleging. At this point in time, two
have upheld the Ecuadorian judgment despite
efforts to present all the same claims they
here. Those courts constitute an intervenin
that precludes a finding of proximate cause

And then secondly, Chevron's harm r
and uncertain. It hasn't paid a penny on th
enforcement actions have been done, and unti
there is harm, from the judgment, that's fou

until that harm is known, its claim is unrip
standing under RICO law.

Thank you, your Honor.
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THE COURT: All right. Thank you.

Mr. Mastro.

MR. MASTRO: Yes, your Honor.

THE COURT: | would like you to add
about 6210 and the availability of a TRO to
assets by a garnishee.

MR. MASTRO: Yes.

Your Honor, it goes to the heart of
provides, that it is about preventing the tr

interim period.

THE COURT: | understand that. But
a TRO against these Ecuadorians and against
defendants.

How are they garnishees?

MR. MASTRO: Your Honor, ultimately
Chevron is a party that has the obligations
and would be a garnishee. What they are doi
been doing --

THE COURT: You are saying Chevron
garnishee with respect to the order of attac

MR. MASTRO: Correct, your Honor.

But, your Honor, what they are doin
taking that asset, a judgment that purports
obligation to Chevron to make a payment to t
assigning it, assigning it to parties overse
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They are doing exactly that which y

doing. They are taking their principal asse
judgment or claim, and they are saying we wa
assigned it. They want to be able to assign

They're doing worse than that, your
they're doing is not simply saying we have a

want to continue to assign, and the record i
their assignments already, Docket 354, Docke
1107. There are different assignment agreem
portions of their potential judgment and the

What they are also saying now, your
to be able to assign it, maybe assign it in
have even created a trust for that, where th
well be decided elsewhere, decided overseas.
also said we want to be able to seek enforce
to you, it will take months, if not longer.

THE COURT: But that has nothing to
it. Because what you are trying to do is to
week, two, three, four, whatever it takes, t
from transferring interest in the judgment p
attachment. And even if | granted that and
even if you attached the judgment, nothing t
them from trying to enforce the judgment. R

MR. MASTRO: But, your Honor --

THE COURT: Isn't that right?
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MR. MASTRO: Your Honor --

THE COURT: Please answer me.

MR. MASTRO: Your Honor, that is co
may be a contempt of whatever order your Hon
whatever attachment your Honor might ultimat

THE COURT: How?

MR. MASTRO: For the following reas

Let me just explain why pursuing an
proceeding and seeking, as they have repeate
would, seizures of company tankers and asset
attachments in those proceedings, even on an
in essence taking the judgment and using it
seized overseas Chevron assets, a kind of co
they claim are Chevron assets, even though t
Chevron affiliates, and preventing those fro
jurisdiction of whatever attachment order yo
because those assets will then have been sei

They will have dissipated or in one
size of the judgment, which is their asset t
seeking to enforce. So there is the potenti
during this interim period, if they proceed
attachment and seizures of vessels, to in es
dissipate, or alienate large parts of assets
within the judgment that your Honor will det

THE COURT: So your position would
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of attachment, were | to grant it and so for
them from obtaining prejudgment remedies els
MR. MASTRO: Your Honor, yes, for f
It's because the judgment, which is
your Honor would be issuing the order of att
if they were then able in this interim perio
judgment to actually seize Chevron assets an
a kind of payment during this interim period
would have seized it overseas --
THE COURT: Presumably it would bri
jurisdiction of some foreign court --
MR. MASTRO: Correct.
THE COURT: -- and the resolution b
of the rights and the property. And among t
presumably Chevron would be free to do would
by virtue of the order of attachment, you ha
the Ecuadorian judgment, a prior interest in
MR. MASTRO: Your Honor, that's cer
we will make. But | think one of the very p
attachment under these circumstances is that
position to do that. The attachment, which
hope, will issue, will in essence be an atta
obligation us during this interim period to
judgment. But they would have tied-up asset
forcing us to litigate about assets that are
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the attachment. That's why a TRO is particu
under these circumstances.

It is also the case that the proper
attachment situation, as your Honor well kno
constructively in the possession of the U.S.
they seek to do in the interim period, if th
go ex parte and get seizures, is to take par
it tied up overseas for litigation overseas.
try --

THE COURT: | think it's time for y

Mr. Mastro.

MR. MASTRO: OK. Also, your Honor,
judgment in this interim period, what they a
put that particular asset in the hands of ot
make it potentially a situation that would p
of this Court to decide the attachment, to h
into constructive trust.

So, your Honor, we very much believ
absolutely necessary to prevent them from do
they say they are going to do, which is assi
seize in this interim period.

Thank you, your Honor.

THE COURT: Thank you. All right.

| am taking it under advisement.

MR. MASTRO: Thank you, your Honor.
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MR. VESELKA: Your Honor, may we ca

THE COURT: Who are you first?

MR. VESELKA: I'm Larry Veselka. |
partner.

THE COURT: Be seated please.

MR. VESELKA: | think, as the Court
response to the attachment due Tuesday and o
response to the motion for summary judgment
have requested with the Court a short two-we
the response to the summary judgment so we ¢
with regard to the attachment. The motion f
has some 245 paragraphs to the 56.1 statemen

THE COURT: |read your letter.

MR. VESELKA: Right. We were going
Court was ready to rule on that.

THE COURT: You will get a ruling w
rule.

MR. VESELKA: Thank you, your Honor

(Adjourned)
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