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UNITED STATES DISTRICT COURT 
 

SOUTHERN DISTRICT OF NEW YORK 
 
 
 

 
CHEVRON CORPORATION, 

   Plaintiff, 

               v.  

STEVEN DONZIGER, THE LAW 
OFFICES OF STEVEN R. DONZIGER, 
et al.,   

   Defendants.  

                        
CASE NO. 11-CV-0691(LAK) 

 

 

DEFENDANTS HUGO GERARDO CAMACHO NARANJO AND JAVIER PIAGUAJE 
PAYAGUAJE’S RESPONSE IN OPPOSITION TO CHEVRON’S MOTION [DKT 1069] 

FOR A PROTECTIVE ORDER TO STRIKE THE NOTICE OF DEPOSITION 
PURSUANT TO FED. R. CIV. P. 30(B)(6) TO KROLL, INC. 
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Chevron moved to quash the deposition of Kroll, Inc. because Chevron does not want the 

trier of fact to know of Chevron’s clandestine bribery, espionage, and surveillance activities 

carried out by Kroll.  The full extent of Kroll’s secret activities has not been disclosed, but what 

little has been made public demonstrates unethical and potentially illegal conduct by Chevron in 

order to undermine the Ecuadorian Judgment in the eyes of the public and to intimidate the 

Ecuadorian Plaintiffs and their representatives.  These topics are relevant to Defendants’ 

refutation of Chevron’s fraud allegations (including how Chevron has been able to obtain 

“evidence” of fraud from “cooperating” witnesses who testify for money) and to Defendants’ 

defenses, including unclean hands.1  The Court should reject Chevron’s attempt to block the 

deposition and keep Kroll’s improper acts from seeing the light of day.  See Naftchi v. New York 

Univ. Med. Ctr., 172 F.R.D. 130, 132 (S.D.N.Y. 1997) (Kaplan, J.) (“an order to vacate a notice 

of taking [a deposition] is generally regarded as both unusual and unfavorable . . . ”).   

1. Background 

First, Kroll’s operatives have been center stage in Chevron’s campaign to bribe 

witnesses, including Alberto Guerra, and the failed attempt to purchase Nicolas Zambrano’s 

cooperation.  Kroll was present at every meeting with Guerra throughout the summer of 2012.  

Some, but not all, of these meetings were tape recorded, but even during those that were 

recorded the recording devices were turned off and on, allowing Chevron to manipulate which 

conversations were preserved and which could be denied.  E.g., Ex. 1, at 65, 91.  When Guerra 

asked how much Chevron was willing to pay him for “information,” Investigator #5 offered 

“twenty thousand dollars” in cash.  Id., at 48-49.  Guerra asked him to “add a few zeroes.”  Id.  

The negotiation was not, as Chevron now claims, about the supposed “value” of the information 

                                                 
1 The Court believes that Chevron’s fraud claim includes a request for “equitable relief” including an injunction.  
Dkt.707 at 15 n.42.  This supposed claim for equitable relief gives rise to an unclean hands defense by Defendants.   
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or the time Guerra purportedly spent gathering it.  Dkt. 746-3, ¶ 33; Dkt. 755, Ex. 3268, ¶ 6.  The 

bundle of cash was a bribe, plain and simple.  Guerra finally got what he was looking for when 

Chevron provided him with at least $326,000 in guaranteed payments over two years.  Id.   

Second, Kroll attempted to bribe a young American journalist into acting as a spy for 

Chevron and collect information from the Ecuadorian Plaintiffs and their lawyers—under the 

guise of legitimate journalism—that Chevron could use to try to undermine a health study in 

Ecuador.  Dkt. 445, Ex. F.  The journalist’s personal ethics prevailed and she declined.  Id.  

Finally, Chevron has revealed that Kroll tracks, photographs, and videotapes Defendants 

and their lawyers.  Chevron has filed in this Court photos and recordings of the undersigned 

counsel, as well as of Donziger and Fajardo.  Dkt. 754, Exs. 3105-3110; Dkt. 895, Ex. 3532.   

2. Chevron’s Relevance And Scope Objections Fail; Kroll Has Relevant Knowledge. 

 Chevron argues that the subjects listed in the notice—including Chevron’s bribery of 

witnesses and surveillance of parties and lawyers in this case—have no legitimate purpose.  

According to Chevron, for example, the topic of Kroll’s payments to “any potential witness or 

person involved” with “THIS CASE” is overbroad and intended to harass.  Nonsense.  Kroll’s 

participation in Chevron paying witnesses substantial sums of money to influence or obtain their 

testimony is directly relevant to refute Chevron’s “evidence” of fraud, Guerra’s credibility, and 

Chevron’s unclean hands.  The same goes for Kroll’s surveillance of the parties and lawyers. 

3. The Attorney-Client Privilege Does Not Apply To Kroll. 

 Chevron claims that the deposition should be blocked because Kroll’s communications 

with Chevron are supposedly privileged.2  Putting aside that there are other relevant topics 

besides those communications, Chevron cannot establish that they are attorney-client 

                                                 
2 Chevron’s cases are inapplicable because Kroll is not counsel to anyone.  See S.E.C. v. Morelli, 143 F.R.D. 42 
(S.D.N.Y. 1992) (barring deposition “of counsel in a litigation”); Shawmut Woodworking & Supply, Inc. v. Amwest 
Sur. Ins. Co., 1999 WL 76807 (S.D.N.Y. Feb. 17, 1999) (same).  
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communications for the purpose of obtaining or giving legal advice.  Under the very case 

Chevron cites, in order for privilege to attach, Chevron bears the burden of demonstrating that 

Kroll, a third-party, is the “functional equivalent of” a Chevron “employee.”  See Am. Mfrs. Mut. 

Ins. Co. v. Payton Lane Nursing Home, Inc., 2008 WL 5231831, * 2 (E.D.N.Y. Dec. 11, 2008).  

In determining whether this burden has been met, courts consider several factors, including 

whether: “(1) the consultant was ‘essentially[ ] incorporated into [the party corporation’s] staff to 

perform a [necessary] corporate function’; (2) the party corporation’s resources were 

‘insufficient to cover the task’ that it hired the consultant to complete; [and] (3) the consultant 

had authority to make decisions on behalf of the party corporation . . . .”  Id., at *2.   

Chevron ignores these factors and has made no attempt to satisfy its burden.  First, 

Chevron has not shown that Kroll’s unethical and potentially illegal actions were “necessary,” 

nor are they recognizable “corporate functions” for an American business.  Moreover, one look 

at its website reveals that Kroll maintains separate offices and has other clients besides Chevron.  

Cf. Exp.-Imp. Bank of the U.S. v. Asia Pulp & Paper Co., Ltd., 232 F.R.D. 103, 114 (S.D.N.Y. 

2005) (consultant who spent 80-85% of his time working for defendant was not “de facto 

employee” because he also worked on his own business).  Second, there is no showing that 

Chevron, a mammoth corporation, lacked sufficient resources to conduct these illicit activities 

in-house.  Third, Kroll operatives had no authority to make decisions that would bind Chevron, 

as shown by Kroll operatives needing Chevron’s authorization to set or increase the amount of 

improper payments to fact witness Alberto Guerra.  Ex. 1, at 39.   

Chevron’s reliance on United States v. Kovel, 296 F.2d 918 (2d Cir. 1961) and its 

progeny for the proposition that privilege extends to Kroll as an investigator is misplaced: 

“[T]he inclusion of a third party in attorney-client communications does not 
destroy the privilege if the purpose of the third party’s participation is to improve 
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the comprehension of the communications between attorney and client. That 
principle, however, has no application to this case. [Counsel] was not relying on 
[Kroll] to translate or interpret information given to [Counsel] by his client. 
Rather, [Counsel] sought out [Kroll] for information [Chevron] did not have 
about” the witnesses and parties Kroll was tracking, recording, and bribing.   

See United States v. Ackert, 169 F.3d 136, 139 (2d Cir. 1999).3 

 Accordingly, the topics included in the notice of deposition do not seek to elicit 

privileged information.  For example, subject No. 3 (surveillance), subject No. 5 (Kroll’s 

dealings with Ecuadorian military), and subject No. 8 (payments to witnesses) do not improve 

the comprehension in any communications between Chevron and its counsel and satisfy none of 

the other factual and legal predicates to qualify as attorney-client communications. 

4. Any Privilege Or Work Product Protection That Could Apply Has Been Waived. 

 To the extent that any privilege or work product could apply to Kroll’s communications 

and activities, it has been waived in at least three areas: (1) solicitation of Mary Cuddehe to be a 

corporate spy; (2) communications and dealings with Guerra and Zambrano; and (3) surveillance 

and recording of Defendants and their counsel in this case.  See In re Steinhardt Partners, L.P., 9 

F.3d 230, 235 (2d Cir.1993).  By filing in court the Guerra affidavit and accounts of how Guerra 

came to be paid hundreds of thousands of dollars and other benefits, and by filing video of 

surveillance of the undersigned counsel meeting with a potential witness, Chevron has waived 

any objection to inquiry into those topics. 

5. Conclusion 

 For all the reasons stated above, the Court should deny Chevron’s Motion for a Protective 

Orders to Strike the Notice of Deposition to Kroll, Inc. 

                                                 
3 Moreover, even assuming privilege attached, it would not protect all communications between Kroll and Chevron.  
“If what is sought is not legal advice but only [investigative] service, ... or if the advice sought is the [investigator’s] 
rather than the lawyer's, no privilege exists.”  United States v. ChevronTexaco Corp., 241 F. Supp. 2d 1065, 1072 
(N.D. Cal. 2002); see also Gucci Am., Inc. v. Guess?, Inc., 271 F.R.D. 58, 71 (S.D.N.Y. 2010) (“the advice rendered 
must be that of the attorney, not the agent”). 
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Dated:  April 26, 2013 
 Houston, Texas   Respectfully submitted, 
 

 /s/  Tyler G. Doyle  
 CRAIG SMYSER (pro hac vice) 
 LARRY R. VESELKA (pro hac vice) 
 TYLER G. DOYLE 

SMYSER KAPLAN & VESELKA, L.L.P. 
700 Louisiana, Suite 2300 
Houston, TX 77002 
Telephone:  (713) 221-2330 
Facsimile:   (713) 221-2320 
Email:  tydoyle@skv.com 
Email: csmyser@skv.com 
Email: lveselka@skv.com 

 
Julio C. Gomez 
GOMEZ LLC  
The Trump Building 
40 Wall Street, 28th Floor 
New York, NY  10005 
Telephone: (212) 400-7150 
Facsimile (212) 400-7151 
Email: jgomez@gomezllc.com 

 
Attorneys for Defendants Hugo Gerardo Camacho 
Naranjo and Javier Piaguaje Payaguaje 

 

Case 1:11-cv-00691-LAK-JCF   Document 1078    Filed 04/26/13   Page 6 of 6



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 1 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 2 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 3 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 4 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 5 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 6 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 7 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 8 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 9 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 10 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 11 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 12 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 13 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 14 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 15 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 16 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 17 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 18 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 19 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 20 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 21 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 22 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 23 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 24 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 25 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 26 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 27 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 28 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 29 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 30 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 31 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 32 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 33 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 34 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 35 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 36 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 37 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 38 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 39 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 40 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 41 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 42 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 43 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 44 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 45 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 46 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 47 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 48 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 49 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 50 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 51 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 52 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 53 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 54 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 55 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 56 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 57 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 58 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 59 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 60 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 61 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 62 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 63 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 64 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 65 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 66 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 67 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 68 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 69 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 70 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 71 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 72 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 73 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 74 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 75 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 76 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 77 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 78 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 79 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 80 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 81 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 82 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 83 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 84 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 85 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 86 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 87 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 88 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 89 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 90 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 91 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 92 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 93 of 94



Case 1:11-cv-00691-LAK-JCF   Document 1078-1    Filed 04/26/13   Page 94 of 94


	1078
	Defendants HUGO GERARDO CAMACHO NARANJO AND JAVIER PIAGUAJE PAYAGUAJE’S Response in Opposition to Chevron’s Motion [Dkt 1069] FOR A PROTECTIVE ORDER TO STRIKE THE NOTICE OF DEPOSITION PURSUANT TO FED. R. CIV. P. 30(B)(6) TO KROLL, INC.

	1078.1

